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Page 18-19  

To create the illusion that payment amounts and terms are variable, Respondents 

state in each agreement that merchants can request a “reconciliation” of past 

payment amounts to ensure that they do not exceed the Specified Percentage of 

revenue (“Reconciliation Clause”). E.g., Yellowstone 2020 Exemplar at 3-4 § 10; 

Delta Bridge Exemplar at 4 § 10.  

But these “nominal[] . . . reconciliation provision[s]” are “illusory.” See Fleetwood, 

2022 WL 1997207, at *13. Respondents neither set merchants’ Daily Amounts 

based on Specified Percentages nor reconcile payments. Yellowstone did not issue 

a single reconciliation refund to a merchant from the formation of its business in 

2009 until January 2020. Petition ¶ 186. Subsequently, from January 2020 until 

August 2022, Respondents issued a mere 109 reconciliation refunds across 23,000 

transactions, for a refund rate of less than half of one percent. Id. ¶ 187. 

 

20: 

Respondents determine payment amounts for each transaction based not on 

such percentages but instead on the number of days in the term. Supra at 8-9. The 

term length, in turn, is based not on Specified Percentages but primarily on the risk 

of nonpayment, as reflected by such factors as merchants’ credit ratings and payment 

histories. Petition ¶¶ 152-70. Furthermore, even beyond the payment amount, the 

Specified Percentage is treated as irrelevant to the entire so-called purchase of 

revenue. Petition ¶¶ 318-78. 

b. Respondents Manipulate Their Specified Percentages to Prevent Merchants 

from Obtaining Reconciliation Refunds 

For years, Respondents have set their Specified Percentages at values so high 
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that it has been virtually impossible for merchants to obtain refunds through payment 

reconciliation. As a result, Respondents’ Reconciliation Clauses are illusory, further 

showing that their purported MCAs are loans. See generally Petition ¶¶ 203-48. 

For example, Delta Bridge in 2022 issued an MCA to the merchant Cookies 

Restaurant Group (“Cookies”) which set a Daily Amount of $208, Rubey Aff. Ex. 

2B at 1, an amount equaling 13-18% of the merchant’s historical daily revenue, 

Rubey Aff. ¶ 29. But Delta Bridge fraudulently stated 49% as Cookies’ Specified 

Percentage and falsely stated that $208 was a “good faith approximation” of the 49% 

number. Rubey Aff. Ex. 2B at 1. By doing so, Delta Bridge raised the bar impossibly 

high for Cookies to obtain a reconciliation of its past payments. Thus, when Cookies 

experienced a 50% decline in its revenues, Delta Bridge refused the merchant’s 

request for a reconciliation refund because the amount Delta Bridge had collected 

($6,953) was still less than 49% (the Specified Percentage) of the merchant’s 

$37,041 in revenues. Ex. 394 at 164 (row 26989); Rubey Aff. ¶ 33. 

 

21 

In its earliest agreements, Yellowstone set its Specified Percentages at around 

10% and 15%, then in 2017 and 2018 raised the percentages to 25%. Petition ¶¶ 216-

23. From 2019 through 2021 Yellowstone issued MCAs with higher and higher 

percentages – most commonly 49% of merchants’ revenue (as in the case of Cookies, 
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supra), a practice that Delta Bridge adopted when it continued Yellowstone’s 

business in May 2021. Petition ¶¶ 226-48. Respondents set Specified Percentages 

far higher than the payment amounts merchants agree to, see Rubey Aff. ¶¶ 29, 54, 

and far higher than merchants can realistically repay, e.g., Saffer Tr. at 238:9-17; 

McNeil Tr. at 119:14-17, 122:22-24. The purpose and effect of doing so is to put 

reconciliation out of reach for merchants, Petition ¶¶ 236, 241-48, ensuring that 

Respondents’ Reconciliation Clauses are mere “window dressing.” Fleetwood, 2022 

WL 1997207, at *11.4 

22 

Delta Bridge continues Yellowstone’s practice of making such future payment 

adjustments arbitrarily, not based on Specified Percentages. Maczuga Tr. 244:25-

245:8 (“[T]he specified percentage does not play a role in adjustments or 

modifications.” 

Respondents’ agreements state that reconciliation is not available to a merchant 

that is “in default” of its Agreement. E.g., Delta Bridge Exemplar at 4 § 10(a); 

Yellowstone 2020 Exemplar at 3 § 10(a). But Respondents ensure that merchants 

typically are “in default on Day 1,” Richmond Capital, 80 Misc. 3d 1213, at *4, by 

requiring them to misrepresent that their receipts are free and clear of other 

encumbrances, when in fact Respondents know that merchants have often already 

pledged their receipts to other MCA companies. 
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